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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

CARLUZZO, Special Trial Judge: Respondent determ ned a

deficiency of $3,764 in petitioner's 1995 Federal incone tax.
The issue for decision is whether a | unp-sum paynent received by
petitioner fromhis former enployer is excludable fromincone
under section 104(a)(2). Section references are to the Internal

Revenue Code in effect for the year 1995.
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FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
Petitioner filed a tinely 1995 Federal inconme tax return. At the
time the petition was filed, he resided in Bedm nster, New
Jersey.

Petitioner began enploynment with AT&T Commruni cations, |nc.
(AT&T) in Decenber 1963 and remai ned so enployed until his
enpl oynent was term nated, as discussed bel ow, on May 18, 1995.
As of that date, and during all other tinmes relevant here, he was
a manager in AT&T s international operations division. As a
manager, petitioner’s enploynent relationship with AT&T was
described as “at-will”, which, according to an AT&T publicati on,
meant that petitioner had “the right to termnate * * * [his]
enpl oynent at any tinme for any reason, and * * * [AT&T reserved]
the right to termnate * * * [petitioner] on the sane basi s,
regardl ess of any statenents, witten or oral, by * * * [AT&T],
or any of its enployees or representatives, which my seemto be
the contrary.”

In early 1994, petitioner received formal notification that
senior managers within his division had el ected to inpl enent
AT&T s Force Managenment Program (the retirenment progran). He was
57 years old at the time. As described in literature provided to

petitioner by AT&T, the retirenment programwas designed “to give
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* * * [AT&T s] managers the flexibility they need to reduce the
nunber of managenent enpl oyees when necessary” because of “force
or skills inbalances resulting fromconditions such as changes in
busi ness strategy, technol ogi cal changes, unfavorable econom c
circunstances, decisions to exit a particular market or business,
and facility/office closings or consolidations, position

el i m nations, business process reengineering and skills

m smatch.” Later that year petitioner was advised that he was
within a category of manager/enpl oyees eligible to “voluntarily”
termnate enploynent with AT&T in return for specified paynents.
In general, the paynents were determ ned by a fornula that took
into account the nunber of years that the enpl oyee was enpl oyed
by AT&T and the enpl oyee’ s age.

On August 31, 1994, petitioner signed the first of a series
of documents that term nated his enploynent wth AT&T pursuant to
the retirement program Under the options selected by
petitioner, he was entitled to remain as an active AT&T enpl oyee
for 35 weeks follow ng the date of the above agreenent. During
this time, although not required to report to work, petitioner
was conpensated by periodic paynents at his then salary (the
periodi c paynents) and eligible for other enployee benefits. At
the concl usion of the 35 weeks, after signing several other
program docunents, releases, and waivers, petitioner becane

entitled to, and received, a |unp-sum paynent of $12,417.62 (the
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| unp- sum paynent). The anount of the |unp-sum paynment was
specified under the terns of the retirenment programto be 20
percent of the periodic paynents.

The rel ease/ wai ver that petitioner signed in connection with
t he | unp-sum paynment contained the foll ow ng paragraphs:

4. |1 realize that there are various state and federal |aws
that govern ny enpl oynent relationship with * * *
[ AT&T] and/or prohibit enploynent discrimnation on the
basis of age, color, race, gender, sexua
preference/orientation, marital status, national
origin, nental or physical disability, religious
affiliation or veteran status and that these |aws are
enforced through the courts and agenci es such as the
Equal Enpl oynent Qpportunity Comm ssion, Departnent of
Labor and State Hunan Ri ghts Agencies. Such | aws
include, but are not limted to, Title VII of the Gvil
Ri ghts Act of 1964, the Age Discrimnation in
Enmpl oynent Act, as anended, 42 U. S.C. Section 1981,
etc. In consideration of * * * [the |unp-sum paynent],
| intend to give up any rights | may have under these
or any other laws with respect to ny enpl oynent and
term nation of enploynent at * * * [AT&T] and
acknow edge that * * * [AT&T] * * * [has] not (a)
di scrim nated agai nst ne, (b) breached any express or
inplied contract with ne, or (c) otherw se acted
unlawful ly toward ne.

5. Subject to paragraph 6 herein, on behalf of nyself, ny
heirs, executors, adm nistrators, successors and
assigns, | release and discharge * * * [AT&T], and * *
* [its] successors, assigns, subsidiaries, affiliates,
sharehol ders, directors, officers, representatives,
agents and enpl oyees ("Rel eases”) from any and al
clainms, including clains for attorney's fees and costs,
charges, actions and causes of action with respect to,
or arising out of my enploynent or term nation of
enpl oynent with * * * [AT&T]. This includes, but is
not limted to, clainms arising under federal, state, or
| ocal |aws prohibiting age, color, race, gender, sexual
preference/orientation, marital status, national
origin, nental or physical disability, religious
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affiliation or veteran status or any other forns of

discrimnation or clainms growing out of * * * [AT&T s]

termnation of its enployees. Wth respect to any

charges that have been or may be filed concerning

events or actions relating to ny enploynent or the

term nation of ny enploynent and which occurred on or

before the date of this * * * [rel ease/waiver], |

additionally waive and rel ease any right | may have to
recover in any lawsuit or proceedi ng brought by nme, an
adm ni strative agency, or any other person on ny behalf

or which includes ne in any cl ass.

As the parties have stipul ated, before the rel evant
docunent s/ rel eases/wai vers were signed by him petitioner *had
not made any cl ai m agai nst AT&T arising out of his enploynent”,
he “had not threatened, nor brought to the attention of AT&T, the
possibility of a claimagainst AT&T arising out of his
enpl oynent”, and he “was not aware of any enotional or physical
harnms that he * * * [mght] have suffered that were directly or
indirectly caused by his enploynent with AT&T”.

The | unp-sum paynent and the periodi c paynents that
petitioner received in 1995 were included in the wages reported
on a Form W2 issued to petitioner by AT&T for that year.

On his 1995 Federal inconme tax return, petitioner reported
the periodic paynents received in 1995, but did not report the
| unp-sum paynent. In the notice of deficiency, respondent
determ ned that the | unp-sum paynent nust be included in

petitioner’s 1995 i ncone.
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OPI NI ON
Except as ot herw se provided, gross inconme includes incone

from what ever source derived. See sec. 61(a); Conm Ssioner V.

d enshaw dass Co., 348 U. S. 426 (1955). The term “gross incone”

is broadly construed. Comm ssioner v. Schleier, 515 U S. 323,

327-328 (1995). Cenerally, severance pay fits within the

definition of gross inconme. See, e.g., Taggi Vv. United States,

35 F.3d 93 (2d Gr. 1994); dynn v. Comm ssioner, 76 T.C. 116

(1981) affd. without published opinion 676 F.2d 682 (1st Cr
1982) .

On the other hand, gross incone does not include “the anpunt
of any damages received (whether by suit or agreenent and whet her
as lunp suns or as periodic paynents) on account of personal
injuries or sickness”. Sec. 104(a)(2). To qualify for exclusion
under that section, “damages” nust be "received * * * through
prosecution of a legal suit or action based upon tort or tort
type rights, or through a settlenent agreenment entered into in
lieu of such prosecution.” Sec. 1.104-1(c), Incone Tax Regs.
Under section 104(a)(2), a taxpayer nay exclude damages from
income only if: (1) The underlying claimthat gave rise to the
damages was based upon tort or tort type rights; and (2) the
damages were received on account of personal injuries or

si ckness. See Conmmi ssioner v. Schleier, supra at 333-334; Bagl ey

v. Comm ssioner, 105 T.C 396, 416 (1995), affd. 121 F.3d 393
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(8th Cr. 1997). Like other exclusion provisions, section

104(a)(2) is narrowy construed. See Conmm ssioner v. Schleier,

supra.

According to petitioner, the |unp-sum paynent fits within
the definition of danages under section 104(a)(2) and is
excl udable fromhis income under that section. Petitioner
acknow edges that prior to receiving the |unp-sum paynent: (1)
He never nade any cl ai m agai nst AT&T for damages of any type;
(2) he was unaware of any personal injuries or sickness that AT&T
m ght have caused; and (3) he was unaware of any tort or tort
type claimfor danages that he m ght have had agai nst AT&T.
Neverthel ess, in support of his position, he argues that AT&T
must have consi dered that he had some cl ai magai nst the conpany,
ot herwi se he woul d not have been required to sign the
rel ease/waivers in return for the | unp-sum paynent.

According to respondent, petitioner has failed to establish
that the |unp-sum paynment can be excluded from petitioner’s
i ncone under section 104(a)(2). Furthernore, respondent contends
that the lunp-sumis properly characterized as severance pay that
must be included in petitioner’s 1995 incone. W agree with
respondent on both points.

There is nothing in the record that suggests that petitioner
suffered any personal injury or sickness caused by his enpl oynent

Wi th AT&T or the term nation of that enploynment. Petitioner’s
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testinmony on the point and the stipulation of the parties

i ndicate otherwi se. Furthernore, the only evidence in the record
that renotely suggests that the | unp-sum paynent was nade to
conpensate petitioner for personal injuries or sickness is the

| anguage used in the rel ease/waivers that petitioner was required
to sign pursuant to the retirenment program Contrary to
petitioner’s presunption, however, the requirenent that
petitioner waive any such rights agai nst AT&T does not in and of
itself establish the existence of such rights. Nor does that
requi renent establish that the | unp-sum paynent was made in
settlenment of a claimthat petitioner m ght have had agai nst AT&T
for the violation of any such rights.

W are satisfied that the | unp-sum paynent does not qualify
for exclusion under section 104(a)(2). Qur conclusion in this
regard i s supported on several grounds. First, from al
indications in the record, the rel ease/waivers that petitioner
was required to sign were used by AT&T in the case of any
manager / enpl oyee who was eligible and elected to term nate
enpl oynment under the retirement program Secondly, the anmount of
the | unp-sum paynent was not determned with respect to any
tortious conduct on AT&T' s part; instead the |unp-sum paynment was
determined with reference to petitioner’s years of enpl oynent
w th AT&T and his age. Lastly, considering that the | unp-sum

paynment was nmade as part of the retirenment program it is nore in
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the nature of severance pay, as respondent contends. See Sodona

v. Comm ssioner, T.C Meno. 1996-275, affd. 139 F.3d 899 (5th
Gir. 1998).

It follows that petitioner nust include the | unp-sum paynent
in his 1995 incone and respondent’s determnation in this regard
I S sustai ned.

Based on the foregoing,

Deci sion will be

entered for respondent.




